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IT IS NECESSARY THAT  THE 
UNGP’S EXPAND TO INCLUDE EX-
TRATERRITORIAL JURISDICTION



Extraterritorial human rights jurisdiction 
is only applied in a few situations, such 
as occupation, operational activities of 
military, police or security personnel or 
agents, abduction or rendition by state 
agents, and offshore detention. However, 
it is imperative that extraterritorial juris-
diction is applied to business and human 
rights treaties, specifically the United 
Nations Guiding Principles (UNGPs), in 
order to protect employees who may be 
being abused abroad.  

The UNGPs are the first globally accept-
ed framework on Business and Human 
Rights. The UNGPs require states ‘to pro-
tect against human rights abuse within 
their territory and/or jurisdiction.” In the 
official commentary on this principle, 
John Ruggie pointed out that ‘states are 
not generally required under interna-
tional human rights law to regulate the 
extraterritorial acitivities of businesses 

domiciled in their territory and/or juris-
diction.’ However, ‘nor are they gener-
ally prohibited from doing so, provided 
there is a recognized jurisdictional basis.’ 
He concluded that it is in the states’ best 
interests to reach out to corporate activ-
ities overseas even though they are not 
formally required to take action in this 
area. 

If States desired to take formal action 
(and they should), Guiding Principle Two 
proposes two types of extraterritoriality: 
domestic measures with extraterritorial 
implications and direct extraterritorial 
legislation. To date, states have adopt-
ed a range of approaches in order to try 
and offer a remedy to this problem. In re-
gards to domestic measures, some states 
require companies to include human 
rights requirements in procurement con-
tracts. Adopting this policy means public 
money would only be spent on compa-
nies that are respectful of human rights, 
including the rights of people located 
outside the state’s jurisdiction.  

Other extraterritorial methods include 
requirements on “parent” companies to 
report on the global operations of the 
entire enterprise; multilateral soft-law 
instruments such as the Guidelines for 
Multinational Enterprises of the Organi-
zation for Economic Co-operation and 
Development; and performance stan-
dards required by institutions that sup-
port overseas investments. 

Other approaches are aimed directly at 
extraterritorial enforcement, including 
criminal regimes that allow for prosecu-
tion based on the nationality of the per-
petrator no matter where the offense oc-
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curs. 

Additionally, in order to strengthen ac-
countability, States should strengthen 
reporting requirements. For example, 
California enacted a bill in 2012, which 
requires every retail seller and manufac-
turer doing business in California to erad-
icate slavery and human trafficking from 
its direct supply chain for tangible goods 
offered for sale. University of Delaware 
conducted a study that has concluded 
that a large number of companies do not 
strictly adhere to the law because these 
companies have not clearly put infor-
mation on their websites. However, the 
Act has at least had the effect of raising 
awareness of the issues and prevents 
companies from denying the possibili-
ty of human rights violations associated 
with their business altogether.  

There are strong policy reasons for home 
States to set out clearly the expectations 
that businesses protect human right 
abroad, including ensuring predictabili-
ty for business enterprises by providing 
coherent and consistent messages and 
preserving the State’s own reputation. It 
is essential for every business’ success to 
put protecting human rights as a priority 
and showing transparency in that move-
ment. Thus, extraterritorial jurisdiction 
should be an essential component of the 
UNGPs in holding states accountable for 
business and human rights violations. 
However, if it is not incorporated, there 
are other measures states can take, such 
as direct measures in their own country 
or extraterritorial legislation.
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